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THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS, 

ATHATSINGIMARI, DHUBRI. 

 

MISC. CASE NO. 36 OF 2018 

U/S 125 Cr.P.C 

 

ZORINA KHATUN 

 ……. Petitioner 

-VS- 

 

  MUNNAF ALI 

……. Opposite Party 

 

 

 

PRESENT         :  SRI ABHIJIT SAIKIA,  

JUDICIAL MAGISTRATE FIRST CLASS,HATSINGIMARI, DHUBRI. 

FOR THE PETITIONER       : MR. SHAIYEB ALI, LEARNED ADVOCATE. 

FOR THE OPPOSITE PARTY: SRI SUDIP BANERJEE,LEARNED ADVOCATE. 

 

EVIDENCE RECORDED ON:13.02.2019, 12.03.2019, 26.07.2019, 27.08.2019, 

                                          24.09.2019. 

ARGUMENT HEARD ON     :  06.01.2020, 21.01.2020. 

JUDGMENTDELIVERED ON:  30.01.2020. 

 

 

JUDGMENT/FINAL ORDER 

 

1. This instant petition for maintenance has been filed by Mrs. 

ZorinaKhatun(hereinafter referred to as the petitioner) under section 125 of 

the Code of Criminal Procedure,1973, thereby demanding a monthly 

maintenance amount of Rupees 10000/- (Ten Thousand) only for herself, 

asfrom her husband Mr. Munnaf Ali(hereinafter referred to as the opposite 

party). 
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2. In her petition, the petitioner had stated that she is the legally married wife of 

the Opposite Party (O.P.) and their marriage was solemnized on 19-01-2017, 

by executing a RegisteredKabinNama before a Kazi, as perShariat and 

Mohammedan Law.After the marriage, the O.P. brought the petitioner to his 

house where they started to lead conjugal life as husband and wife.Soon after 

the marriage, the O.P. started to torture the petitioner physically and mentally 

by demanding a huge amount from her. On account of the poverty of her 

father, the petitioner was unable to fulfill the illicit demand. On 19.01.2018, 

the O.P. beat up the petitioner mercilessly and took her signatures on blank 

papers. Thereafter, he drove her out of the matrimonial house. The petitioner 

and her parents approached the O.P. with the intention of resumption of 

conjugal life between the parties. However, the O.P. vehemently denied the 

offer to resume conjugal life with the petitioner and threatened that he will 

not resume conjugal life until his monetary demands are fulfilled. In this 

regard, the petitioner had lodged an F.I.R. before the In-Charge, 

Kharuabandha Police Outpost. Since then, the petitioner has been staying at 

her parental house. She has been passing her days under great hardships with 

starvation. During this period, the O.P. neither visited the petitioner nor 

provided any maintenance to her.The petitioner has no source of income to 

maintain herself. The O.P. is an Arabic Teacher (Hafiz) of Muktab. He has 6-

7Bighas of landed properties. He earns Rupees 30000/- to 40000/- per month 

from all sources. He has adequate capacity to provide separate maintenance 

to the petitioner but is wilfully neglecting and refusing to maintain her. Hence, 

the petitioner prays that the O.P. may be ordered to pay a monthly 

maintenance to herat the aforesaid rate. 

 

3. The opposite party duly received notices issued from this court andsubmitted 

his written statement in due course of time. In his written statement, he had 

denied the maintainability of thepetition in law and facts. He asserted that the 

petitioner has filed the petition without any reasonable groundsby suppressing 

material facts. The petitioner is not entitled to get any maintenance under the 

Code. He admitted his marriage with the petitioner. He denied the veracity of 

the other averments in the petition of the petitioner. He asserted that the 

petitioner had not led conjugal life with him. The petitioner has wilfully 

withdrawn herself from the society of the O.P. as she disliked the O.P. She 
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had even declared her marriage to be void ab-initio. The O.P. has no source of 

income or landed properties of his own. He is having an ill health. The 

petitioner on the other hand is an educated woman. She has sufficient 

deposits of money. She lends money to others and earns atleast Rupees 

20000/- (Twenty Thousand) only per month. She has the capacity to maintain 

herself. The petitioner had abandoned the O.P. on the date of their marriage 

without any cohabitation. The O.P. is ever ready to lead conjugal life with the 

petitioner. Therefore, he had prayed for the dismissal of the petition with cost.  

 

4. To prove her case, the petitioner adduced evidenceof 2 (Two) witnesses, 

includingher own. They were cross examined by the side of the opposite party 

and discharged thereafter. On his part,the opposite party adduced evidence of 

4 (Four) witnesses in total, who were cross examined by the petitioner’s side 

and discharged thereafter. I have gone through the case record thoroughly 

and heard the learned counsels for the two parties in their 

respectivearguments.  

 

POINTS FOR DETERMINATION: 

 

(i) Whether the petitioner is the legally married wife of the opposite 

party? 

 

(ii) Whether the opposite party has refused or neglected to maintain 

the petitioner,inspite of having sufficient means? 

 

(iii) Whether the petitioner is unable to maintain herself? 

 

(iv) Whether the petitioneris entitled to maintenance from the opposite 

party? If yes, then at what rate is sheentitled? 

 

DISCUSSION, DECISIONS AND REASONS THEREOF: 

 

5. PW1 Mrs. ZorinaKhatunis the petitioner of this case. She has deposed in her 

evidence that the O.P. is her husband. She had conjugal life with the O.P. for 

5-6 months. Thereafter, the O.P. demanded Rupees 50000/- (Fifty Thousand) 
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only from her as Dowry. She was unable to fulfill the demand due to her 

father’s poverty. Hence, the O.P. started assaulting her physically. He told her 

that he will not continue his conjugal life with her until his demands were 

fulfilled. She had lodged an FIR against the O.P. but the police had not taken 

any action. She is forced to live with her father. The O.P. had not enquired 

about her well-being and has not paid any maintenance to her. She is 

completely dependent upon her father as she has no source of income of her 

own. Her husband is a Teacher in the Boinapara village. He is a Muktab 

teacher. He is an able bodied man. He has 5 (Five) Bighas of land. His 

monthly income from all sources would be around Rupees 30000/- to 40000/.  

 

6. In her cross examination, the PW 1deposed that she had studied till the 9th 

standard. She has not produced her educational documents in court. Her 

house is at Basukata which is about 30 (Thirty) Kilometers away from the 

O.P.’s house in Fulerchar. She could not name any neighbours of her husband. 

The O.P. has 5 (Five) siblings i.e. four brothers and a sister. She could not 

name them. She denied the suggestion that she had divorced the O.P. vide 

serial No. 878 on 15.02.2017. She denied the suggestion that she had not 

mentioned the amount of dowry in her petition. She could not state the dates 

when the O.P. had assaulted her or demanded dowry from her. She had not 

submitted any document in court to show that the O.P. is a Muktab teacher. 

She has not submitted the land documents or the income certificate of the 

O.P. She denied the suggestion that she had disliked the O.P. due to his frail 

structure and had raised objections against the marriage. She denied the 

suggestion that she is engaged in money lending. She denied the suggestion 

that she never had a conjugal life with the O.P. She further denied the 

suggestion that she is not entitled to any maintenance from the O.P. She also 

denied the suggestion that she had deposed falsely. 

 

7. PW 2 Mr. Afjal Hussain knew the two parties of this case. He corroborated the 

testimony of the petitioner/PW 1. In his cross examination, he deposed that 

his house is about 12-14 Kilometers away from the house of the O.P. He was 

not aware of the names of the O.P.’s parents or the number of the O.P.’s 

siblings. He did not visit the house of the O.P. on a regular basis. He does not 

know the Dag or Patta No. of the O.P.’s lands. He could not recall the dates 
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from which and upto which the two parties had a conjugal life together. He 

could not remember the dates when the O.P. had tortured the petitioner and 

had driven her away. He could not remember the date when the petitioner’s 

signatures were taken on blank papers. He denied the suggestion that the 

petitioner was unhappy with the O.P. and the two did not have any conjugal 

life together. He denied the suggestions pertaining to the income of the 

petitioner and the O.P. He further denied the suggestion that he had deposed 

falsely. 

 

8. DW 1 Mr. Munnaf Ali is the opposite party of this case.He deposed that the 

petitioner is his wife. The petitioner had not given her consent to the 

marriage. Her parents had forced her into marrying him. Hence, the petitioner 

did not let him enter the house. The petitioner’s parents advised him to go 

home with an assurance that they would send the petitioner to his house. 

However, the petitioner never came back. Around a month later, the petitioner 

sent him an affidavit by registered post thereby declaring their marriage to be 

null and void. Exhibit A is the affidavit sent by the petitioner. He had lodged 

an FIR before the South Salmara Police Station vide No. 15/2018. The police 

had submitted a Final Report in that case as they did not find any materials in 

it. The petitioner does not like him as he is lean and thin. He does not have 

any income or properties of his own. The petitioner is an educated woman 

and she lends money on interests. She gives tuitions and earns Rupees 

10000/- (Ten Thousand) only per month. She had no conjugal life with him 

and hence she is not entitled to any maintenance. 

 

9. In his cross examination, the DW 1 denied the suggestion that he had not 

mentioned in his written statement that the petitioner was married forcefully 

to him or that the petitioner had sent him an affidavit thereby annulling her 

marriage or that the petitioner earns Rupees 10000/- (Ten Thousand) only per 

month by giving tuitions. He had not submitted the Envelope of the Postal 

Affidavit in court. He denied the suggestion that he has married again in 

Chirakhawa village. He denied the suggestion that he has not submitted any 

document regarding the Final Report submitted by the police upon his FIR. He 

denied the suggestion that he is a Hafiz and teaches Arabic in a Muktab 

school. He has 5 (Five) members in his family. His younger brothers are 
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unemployed. His father is a daily wage laborer. He denied the suggestion that 

the petitioner had lodged an FIR against him. He denied the suggestion that 

he had beaten up the petitioner and had taken her signatures on blank papers 

before ousting her from home. He admitted that he has not visited the 

petitioner and has not paid any maintenance to her. He denied the suggestion 

that he has 6-7 Bighas of lands and earns about Rupees 30000/- to 40000/- 

per month. He admitted that two sets of ink were used in the Exhibit A. There 

is a cutting in the 3rd page of the Exhibit. He had not submitted this document 

along with his written statement. He denied the suggestion that he had 

prepared a forged document and hence it was not put up before the PW 1 

during her deposition. He denied the suggestion that the petitioner is entitled 

to maintenance from him. 

 

10. DW 2 Mr. Romes Ali Mazumdaris the village head of the village where the O.P. 

resides. He was present during the marriage between the parties. He had 

heard that the petitioner is not staying with the O.P. He corroborated the 

deposition of the O.P. (DW 1). In his cross examination, he deposed that he 

lives half a Kilometer away from the O.P. The O.P. calls him Mama. He had 

seen the Talaknama 4-5 months ago. The petitioner had lodged an FIR 

against the O.P. under section 498-A of the Indian Penal Code. He admitted 

that he cannot say what happens in the house of the O.P. on a daily basis. He 

only goes to the house of the O.P. when he is called. He was unaware 

whether the O.P. had remarried or not. He denied suggestions pertaining to 

the lands and income of the O.P. He denied the suggestion that he had 

deposed falsely for his nephew. 

 

11. DW 3 Mr. Saiful Islam deposed that Exhibit A is an affidavit executed by the 

petitioner ZorinaKhatun. He had identified the deponent in the Exhibit A. The 

serial No. provided by the Notary in Exhibit A was 878 dated 15.02.2017. He 

had put his seal and signature over the Exhibit A. It has been stated in the 

affidavit that the petitioner was forcefully married to the O.P. against her 

wishes. She had declared her marriage with the O.P. void ab-initio as her 

consent was taken under undue influence. There was no relationship of 

marriage between the petitioner and the O.P. She had abandoned the O.P. 

from the date of marriage. The deponent’s father and maternal grandfather 
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were the two witnesses in the aforesaid affidavit. The petitioner and the 

witnesses had put their signatures in his presence. The petitioner and her 

parents had put their signatures wilfully and without any force. The Exhibit A 

was executed bonafide. In his cross examination, he deposed that in the 

Exhibit A there was no mention of any KabinNama executed previously by the 

petitioner. He is personally familiar with the deponent of the Exhibit A. He had 

not mentioned the age of the deponent in the Exhibit A. He had not affixed 

any photograph of the deponent in the Exhibit A. The typist of the Exhibit A 

had not been named. He denied the suggestion that the petitioner had not 

executed the Exhibit A.  

 

12. DW 4 KaziNazrul Islam works in the capacity of a Notary Public. He deposed 

that Exhibit A was executed by one ZorinaKhatun. He had authenticated the 

document. The document contains his seal,signatures and serial No. as a 

Notary Public. It was executed on 15.02.2017. He is licensed by the 

Government of Assam as a Notary Public. The deponent had signed on every 

page of the Exhibit A. In his cross examination, he had deposed that the serial 

No. mentioned in the Exhibit A is contained in his register but the deponent’s 

signatures were not taken in the register. He was not familiar with the 

deponent personally. The Exhibit A is not a divorce document. He denied the 

suggestion that the O.P. had forged the signatures of the petitioner and 

manipulated him to manufacture the Exhibit A. He denied suggestions that the 

petitioner had never appeared before him and that the Exhibit A is a forged 

document. 

 

13. The first point to be discussed here is regarding the maintainability of this 

petition under section 125 of the Code. The sole claim of the O.P. is that the 

petitioner never liked him, refused to stay with him and further sent him an 

‘affidavit’ of divorce, thereby annulling her marriage. The Exhibit A is the 

purported affidavit/declaration of divorce affirmed by the petitioner. It needs 

no reiteration that the petitioner has outright denied execution of any such 

document. Hence, it was the burden of the O.P. to prove the signatures of the 

petitioner in the Exhibit A, in conformity with section 67 of The Indian 

Evidence Act, 1872. Although, the O.P. adduced the evidence of the 

identifying Advocate (DW 3) and the Notary Public (DW 4), none of the 
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witnesses have identified the signatures of the petitioner in Exhibit A. Thus, 

the signatures of the petitioner were never identified and exhibited before the 

court by any of the witnesses. The document reveals that there were 2 (Two) 

witnesses to the alleged affirmation by the petitioner. The DW 3 and DW 4 

have also indicated about the presence of witnesses. However, none of those 

witnesses in Exhibit A were examined by the O.P. side. Overall, I do not 

consider the document Exhibit A to have been proved sufficiently as per the 

procedure prescribed under the Indian Evidence Act. 

 

14. The next point to be discussed here is if the Exhibit A were to be proved to be 

signed and executed by the petitioner, what consequences would it entail. The 

document is supposedly executed by the petitioner, a woman, in order to 

declare her marriage null and void. In simpler words, it would be an 

affirmation of divorce by the petitioner. Now, Mohammedan Law enables a 

wife to obtain divorce under limited circumstances. She may obtain Talaq-e-

Tafweez i.e. Talaq under the delegated authority of her husband. The 

prerequisite for such a Talaq is that there should be an agreement between 

the spouses either before or after marriage as per which the husband had 

delegated the authority of declaring a divorce to his wife under specific 

circumstances. In the instant case, the Exhibit A makes no mention of any 

such previous agreement or the execution of a previous KabinNama between 

the parties. Therefore, the essential prerequisite is not fulfilled here. Secondly, 

the wife along with her husband may seek mutual divorce or ‘Khula’ under 

Islamic Law. However, the O.P. has nowhere set up a plea of mutual divorce. 

Also, a Muslim wife may approach the courts of law for a decree of divorce, in 

conformity with the Dissolution of Muslim Marriages Act, 1939. It goes without 

saying that the Exhibit A is no decree of divorce either. 

 

15. Even if the petitioner is held to be a divorced wife under Islam, the question 

would remain whether she is entitled to seek maintenance under section 125 

of the Code or not. In the landmark judgment ofMohammed Ahmed Khan 

Vs. Shah Bano Begum (1985) 2 SCC 556, it was declared by the 

Honorable Supreme Court of India that a Muslim husband having sufficient 

means must provide maintenance to his divorced wife who is unable to 

maintain herself. Such a wife is entitled to the maintenance even if she 
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refuses to live with the Muslim husband because he has contracted another 

marriage within the limits of four wives allowed to him by Quran. It was 

thereby declared that a Muslim divorced woman who cannot maintain herself 

is entitled to maintenance from her former husband till the time she gets 

remarried.Again, inDanialLatifi and Another Vs Union Of India (2001) 7 

SCC 740,it was held by the Honorable Supreme Court that a divorced Muslim 

woman is entitled to a fair and reasonable provision for her future being made 

by her former husband which must include maintenance for future extending 

beyond the iddat period. Further, in ShamimBano Vs. Asraf Khan (2014) 

12 SCC 636,it was held by the Honorable Apex Court that“As the Magistrate 

still retains the power of granting maintenance under Section 125 of the Code 

to a divorced Muslim woman and the proceeding was continuing without any 

objection and the ultimate result would be the same, there was no justification 

on the part of the High Court to hold that the proceeding after the divorce 

took place was not maintainable”. Overall, the legal position regarding the 

capability of a divorced Muslim woman to seek maintenance under the Code is 

laid to rest with the aforesaid judgments.  

 

16. The petitioner has claimed to have had a conjugal life with the O.P. for a few 

months at his house. The O.P. side have denied the claim and asserted that 

the petitioner never came to the house of the O.P. for the purpose of having a 

conjugal life. The petitioner and her witness have affirmed the fact of the 

conjugal life of the parties in the house of the O.P. The witnesses stood the 

test of cross examination by the O.P. and did not lose their credibility or 

believability in the process. The O.P./DW 1 and the DW 2 had denied the fact 

of conjugal life of the parties in their depositions. However, the knowledge of 

the DW 2 in this regard is admittedly hearsay in nature. The DW 3 and DW 4 

admittedly do not have a personal knowledge of the facts in this regard. The 

fact of conjugal life of the parties has to be decided on the basis of 

surrounding circumstances. In the instant case, I do not find any cogent 

reason to doubt the claim of the petitioner of her conjugal life.Her deposition 

has been well supported by the claim of the PW 2, an independent witness. I 

do not see any reason why a woman would claim to have lived together with 

a man as it creates a certain burden upon her image in the society. Overall, I 

do not find a reason to doubt the claim of conjugal life of the parties.Overall, 
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the Point for determination No. 1 is decided in the affirmative and in favor of 

the petitioner.  

 

17. According to the petitioner, the reason for the dispute between the parties 

and her forced ouster from her matrimonial home is the demand for dowry by 

the opposite party coupled with her physical and mental harassment. The O.P. 

continued to demand dowry from the petitioner and eventually ousted her 

from the matrimonial home in connection with his illicit demands, after having 

tortured her severely. The petitioner had vouched for these facts in her 

deposition before the court. Her deposition is well supported by the evidence 

of the PW 2. The opposite party had only managed to give suggestions 

denying the aforesaid facts. That has not been able to shake the credibility of 

the witnesses of the petitioner side. The opposite party had denied the 

aforesaid facts but failed to give any cogent evidence to contradict the facts of 

dowry demand and torture upon the petitioner.  

 

18. The O.P. had claimed in his written statement and evidence that he had never 

demanded any Dowry from the petitioner and had never tortured her in any 

manner. The petitioner voluntarily abandoned him due to her dislike towards 

him and then declared the marriage void ab initio. The O.P.’s witnesses, 

comprising of the O.P. himself and his village head, had affirmed these facts 

before the court. However,if we carefully peruse the deposition of the O.P., it 

does not conform with his written statement and on many aspects in his 

deposition he has gone beyond his pleadings. The DW 2 is related to the O.P. 

and has admitted that he does not have a detailed knowledge about the facts 

of marital life between the parties. The DW 2also admitted the fact that the 

petitioner had lodged a FIR against the O.P., a fact which was clearly denied 

by the O.P. in his written statement. Overall, I do not find their depositions to 

be worthy of credit. The fact that the petitioner had lodged an FIR against the 

O.P. alleging cruelty establishes the hostile relationship in between the parties 

and explains the unsafe atmosphere for the petitioner in the O.P.’s house. The 

fact that the petitioner is forced to stay away from her matrimonial house 

while being dependent on her relatives for her survival only adds credence to 

her claims. Considering all, I find that there are sufficient grounds to believe 
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that the petitioner had received severely harsh treatment at the hands of the 

O.P. which prompted her ouster from the matrimonial house. 

 

19. The income and status of the opposite party as alleged by the petitioner, had 

met stout denial from the opposite party. Also, he has claimed to have5 (Five) 

dependent family members. There are no documentary evidence with effect to 

the landed properties or occupation of the opposite party. Therefore, the 

petitioner has not been able to prove her claim of the income of the opposite 

party. Likewise, the O.P. has failed to prove his claim that the petitioner has a 

money lending business or that she gives private tuitions.On her part,the 

petitioner has claimed that she does not have any independent source of 

income of her own. As stated earlier, the deposition of the DW 1 actually 

contradicts his written statement with regard to the source of income of the 

petitioner and her claimed earnings. Overall, there is no satisfactory evidence 

on record that the petitioner has any independent source of income and can 

maintain herself. The fact that she is living in her parental home with 

complete dependency on her relatives for her survival, without any financial 

aid from the opposite party, necessitates her claim for maintenance.  

 

20. The Honorable Supreme Court has dictated in the illustrious case of 

BimalaKumari Vs Veruswami [(1991) 2 SCC 375] that section 125 of 

the Code of Criminal Procedure is meant to achieve a social purpose. Its 

object is to save the dependent from destitution and vagrancy. Keeping in 

mind that end of the relevant provision of law and the material evidence on 

record, it is held that the petitioner is in fact entitled to get maintenance from 

the opposite party. Therefore in consideration of all the facts at hand, this 

court feels obliged to accept the view that as a legally married husband, the 

opposite party has failed to fulfill his obligations towards the petitioner. 

Accordingly, the remaining points for determinations are decided in the 

affirmative and in favor of the petitioner. 

 

21. As stated earlier, it is difficult for this court to come to a definite conclusion as 

regards the income of the opposite party through the aid of the available 

evidence. There has been no claim of any specific ailment of the O.P. or any 

medical expenditure incurred by him. There is nothing on record to indicate 
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that he has no capacity to earn a livelihood for himself. Hence, keeping view 

of the depicted social status/standard of the parties and also considering the 

present cost of living indices, I am of the considered opinion that an amount 

of Rupees 1500/- (One Thousand and Five Hundred) only per month towards 

the petitioner would be reasonable for her to maintain herself. A further cost 

of Rupees 1000/- (One Thousand) only should be paid to the petitioner as the 

cost of proceeding. 

 

ORDER  

 

22. In view of the foregoing discussion and decision,it is directed that the opposite 

party should pay an amount of Rupees 1500/- (One Thousand and Five 

Hundred) only per month for the maintenance of the petitioner. The 

maintenance shall be payable from the date of this petition. Further, the 

opposite party is directed to pay an amount of Rupees 1,000/- (One 

Thousand) only as the cost of this proceeding to the petitioner. 

 

 

Given under my hand and the seal of this court on this the 30th day of January, 

2020 at Hatsingimari, Dhubri. 

 

 

 

ABHIJIT SAIKIA, 

JUDICIAL MAGISTRATE  

FIRST CLASS, HATSINGIMARI, DHUBRI. 

 

 

 

 

 

 

 

 

 

 

 

Typed by me: AbhijitSaikia, JMFC, Hatsingimari, Dhubri. 
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APPENDIX 

 

LIST OF WITNESSES FOR THE PETITIONER: 

1. Mrs. ZorinaKhatun (PW1). 

2. Mr. Afjal Hussain (PW 2). 

 

 

LIST OF DOCUMENTS EXHIBITED BY THE PETITIONER: 

None. 

 

 

LIST OF WITNESSES FOR THE OPPOSITE PARTY: 

1. Mr. Munnaf Ali (DW 1). 

2. Mr. Romes Ali Mazumdar (DW 2). 

3. Mr. Saiful Islam (DW 3). 

4. Mr. KaziNazrul Islam (DW 4). 

 

 

LIST OF DOCUMENTS EXHIBITED BYTHE OPPOSITE PARTY: 

1. Exhibit A – Affidavit sent by registered post. 

 

 

 




